because of the way they treat indigenous communities. So that is a problem. But I think this is getting better because companies do now care much more about their profile and their reputation and what they do. It is a long struggle that is better than it was and it will continue to get better, I think, as time goes on. But this is one reason why I have for the most part tried to focus on national legislation -national litigation -, because I think that in the short term that offers the best road to an effective remedy. B. Barreiro: But the problem arrives when governments are not willing to apply courts' decisions. How do you see this? G. Bennet: It depends which country you talk about and what kind of resolution you mean. In Botswana, which is the country with which I have most familiarity, I think that, generally speaking, the government would prefer to avoid bad court judgements. They do not want to be seen not complying with court judgements. They are very concerned about their reputation as democracy in which the rule of law prevails. They want to encourage foreign investors into the country and they are afraid that foreign investors will be discouraged if they see a government which fails to comply with court judgements. So that is one situation in which a court decision probably can be effective. But, of course there are many other countries in which that is less so, but still national judgements are so far the best route, I think, to force ruling in favour of tribal communities. It takes time but it is probably the best frame to do it. B. Barreiro: Do you consider that national courts' decisions can have some preventive effects to protect future encroachments on indigenous peoples' rights? G. Bennet: I think that it is very difficult to say but generally speaking I think that governments are much more aware now than they used to be about the risk of court actions. For example, again in Botswana when the Bushmen where evicted from the Central Kalahari, the government did not for a minute think that they would be sued, that they would be taken to the court. Now, I think, they are much more careful and much more hesitant about taking actions which might result in being taken to the court. I think that the same is true in other countries. In Kenya for example, there has been a number of court rulings against the government and although unfortunately these rulings have been proved difficult, governments would prefer to avoid things of that kind because of the impact this may have in the government's reputation abroad and on the ability to attract foreign investment. wrong understandings of the needs for protecting nature can negatively impact on indigenous peoples' rights. G. Bennet: I think that conservationists mostly consider themselves to be just conservationists. They think that they are responsible for conserving natural flora and fauna, they do not see that there is responsibility to protect the people who are affected by their projects, and it has taken them a long time to understand that you cannot separate the two. But if you have a project in a remote and isolated place in which there are local indigenous populations, any attempt to create a protected area in their land will have enormous repercussions for them, and I think that the broad response has been to say "well, that is matter of the government, and not for us" and it has taken them a lot of time to realize that just is not the case. If you look again into the Ruggie principles they demonstrate that companies have a responsibility to respect human rights and they can only do that if they firstly consider the likely impact of a project upon those rights and if then they take active steps to avoid or mitigate that impact. For the most part they have singly failed to do that until now. They will have to learn that they need to do this in their own interest as much as in the interest of local communities. I think that WWF is probably one example of this. When they went into Cameroon they simply did not consider the position of the Baka. They thought that the Baka could take care of themselves or that the government would take care of them, and it was not part of their responsibility to consider how the effects of the protected area they wished to create, might affect the livelihoods of the Baka. But that is a major mistake. The Baka have paid the price. Something has to be done to change that and I suspect that the answer must lie within the conservation movement itself. In the end, the people who support the conservation movements, the individual subscribers who support WWF have to come together and insist that their organization conduct its affairs in a way that properly respects indigenous communities. And that would very often mean some form of co-management or co-partnership. But the trouble of all this, of course is that it is slow, it takes time, it costs money, and organisations like WWF think that they don't have time. Everything is urgent, everything has to be done the day before yesterday, otherwise the elephants, the ostriches, all will be dead. That is their approach, but unfortunately that does not work. If they do not have local people on their side the project will fail. And I think that many conservationists don't accept that. So, there has to be some mutual understanding, some mutual discussions about how we resolve these problems. It will not happen overnight. suppose, what kind of information they need to make a proper decision and then to provide them the information in a clear and accessible way. My experience is that of course tribal peoples are like everybody else: some are stupid, some are sensible, some are intelligent, and they are just as able as anybody else to understand what they have been told, provided they are told it in a proper way and that they are given time to consider it and discuss it amongst themselves. And it may take quite a lot of time, especially in small societies in which there is no tradition of leaders making decisions on behalf of the group as a whole. Everybody has to be involved, and that requires a lot of work, and there can be problems too with some societies -although not as many as we would have believed -in which women are not given a proper say in the decisions that affect them. And again, it might be extensive to Bushmen societies, where women are very well able to understand what is going on, and quite often better able than a man to make decisions about it. And they need to be told, time and time again, that they will not be punished if they make the 'wrong' choice, that is to say, if they make the decision that is not the decision the government wants of them. If people are afraid of governments, if they are afraid of officials, if they are afraid of large companies, there is a strong temptation to reach a decision which they do not want, in order to keep out of the problem. And that is something you have to go against all the time. B. Barreiro: So, somehow, there is a need to act with precaution, in the way environmental law has suggested to do through the creation of 'precautionary principle': if after an impact study there are risks to the environment, there will be no action. So, there is the need to establish a really binding principle like that for indigenous peoples as well as to make clear the difference between consultation and consent, this last one being the requirement which needs to count. G. Bennet: Yes, exactly. In fact environmentalism has a very important principle called the precautionary principle, that is to say, if you are not sure of the consequences of a particular course of action, do not do it. Be cautious; only take steps when you are confident. But indigenous peoples should be warned of the risks and they should be told about the benefits. B. Barreiro: Thank you very much, Gordon, what would be your final statement for closing this interview? G. Bennet: I would say that this is an area in which of course lawyers are required the same as conservationists and other experts. But it would be far better if lawyers and conservationists come from among indigenous peoples themselves. They will do it. And we need to do all that we can to encourage that and to persuade indigenous peoples that they can do this, that they should do this and that the governments must make facilities available to make it possible for them to do it.
Interview with Stephen Corry
Anthropologist Stephen Corry directs Survival International, a key non-governmental organization in the defence of indigenous peoples' rights. Survival focus its work on raising awareness of violations of indigenous rights all over the world but it funds also judicial claims in defence of such rights. Survival International has supported several cases of adjudication for the protection of indigenous peoples across the globe. B. Barreiro: How did you start working for the defence of indigenous peoples' rights? How was Survival [International] created? S. Corry: Survival calls itself the global movement for tribal peoples' rights. It perceives itself as working on several overarching campaigns about specific issues such as uncontacted tribes or the relationship between conservation and tribal peoples. As well as this, it sees itself as trying to create a groundswell of public opinion in favour of tribal peoples. We now have supporters in about a hundred countries. What makes Survival different from almost all other organizations in this field is that it is largely funded by individual supporters, not particularly rich people necessarily but a lot of people giving a little amount of money. That feeds into our objective to make the world a better place for tribal peoples because we think this is not going to happen unless there is public opinion in favour of tribal peoples. So, the long-term focus is public opinion. I myself became involved in it because I encountered tribal peoples for the first time when I was doing something else, which was travelling in Nepal, and I was very surprised at that time -this was 1970 -because I had always assumed before, that everybody wanted the kind of development which the West then (and now, more than in 1970) was -and is -trying to present as the inevitable way in which all peoples want to live, and I realized that this simply was not true, that there were plenty of peoples in the world who did not want to live according to those norms. So in that sense I became aware of the fact that the history of western, whatever you call it: society, development, is a lie, and tribal peoples kind of epitomize how this lie works in practice. Canada have to cope with the fact that there is a generation of violent dispossession which took place and which is being maintained through education systems, approaches to development and approaches to the kind of problems which these peoples are facing today: addictions, suicide, imprisonment, domestic violence. So, in areas where the violence which has been perpetrated to these peoples has been internalized, as in countries like Australia and Canada or the United States, then obviously the question of simple respect for land rights is no longer enough. There is a hundred and fifty years old oppression which needs to be addressed and which is not addressed at the moment. So the legal situation, or what the law says in a country which has (on paper) relatively good laws, is not the main question, the main question is how these laws are actually applied. So if the law says you cannot do development projects on tribal or indigenous peoples lands without their proper consent, which is broadly the principle behind the UN Declaration and behind the early ILO Convention, if you take this as the starting point, that in itself is complicated, obviously, because it raises questions such as how do you secure that consent, what exactly does this mean: who has to consent? In a society where there is a lack of a pyramidal political structure, that presents, obviously, a problem. If a mining company wants to mine on indigenous peoples' lands, how do they obtain consent? Whose consent? How do they go about that process? So, the law can appear to be OK, but in real life of course it is the question of how it is put into practice. The nation state system and its legal system still cannot properly cope with the fact that there are indigenous peoples who exists outside those systems, and of course there are still many who have never heard of the country they are supposed to live in, leave alone form part of any integrated part of that country. There are many uncontacted tribal peoples. So, all those questions are an issue, and International Law is moving in the right direction globally but extremely slowly, actually. I mean, the first ILO Convention was in 1953, that is two generations ago and the UN Declaration took 20 years to actually be formulated and there are still problems with that, obviously. So International Law is moving very slowly apparently in the right direction. Some countries are becoming progressively more aware of these issues and other countries are just going backwards: Brazil is an attempt to move things back thirty or forty years because political movements are coming and going, being more progressive or less progressive and obviously these issues are just as important as any legal instrument, and that is actually why a big part of Survival's work is to try to shape public opinion. And the judiciary is as susceptible to public opinion as any other sector of the population, obviously. B. Barreiro: Regarding the issue of education systems you were referring to, the decision of the Truth and Reconciliation Commission of Canada stating that the education system for indigenous children constituted a cultural genocide is a good step, right? S. Corry: Yes, but I think that there is a bit danger if we talk too much about culture because the result of the education system not only in Canada but very much in Australia and in US certainly set out to destroy peoples' culture, but it also destroyed individuals: a lot of individuals did not survive the school system. The damage is not only cultural, it's physical: addictions, suicide, domestic violence, these kinds of issues. B. Barreiro: What are the criteria according to which Survival decides to support a case for bringing it before court? S. Corry: Actually defining the criteria is very difficult.
In the Botswana case we needed to be convinced firstly that the Bushmen themselves were entirely supportive of the idea that their homeland was within the Central Kalahari Game Reserve, and that they did not want to be moved from it on a very deep level. If there'd been a casual "well, we don't really want to be moved but if you give us enough compensation then OK," then we would not have supported the court case. So, we spent a lot of time, many years, establishing what these people wanted. This meant going to the communities, talking to people, not just relying on the nearest thing to political leaders (some were emerging) but it meant talking to people at the community level including women and old and young people. That is, people who are not usually so vociferous in any emerging political movement. So that is actually key. We then had to decide, what are the chances of a fair hearing? In many countries courts are not the places where you go to receive a fair hearing! They are places where the controlling elites use the law to support what they want. So, we have to be reasonably confident that we could at least have a chance of securing a fair hearing. In the Botswana system at that time we knew that the appeal court was still composed of several judges from outside of the country, who were unlikely to be influenced by the dominate elite within Botswana. So, we were hopeful that even if the case was lost, the appeal court might give it a chance. We also had no idea how long a case might last, and therefor how many resources would be needed to be put into this. That's a feature of this kind of work. We took a gamble that our supporters would support financially the costs involved with helping the Bushmen to bring this case. We had to know that the Bushmen were not only adamant about their own resistance to be evicted but that they were actually willing to go through the court system to fight this, rather than fighting in other ways. There is of course a risk involved in this, because, had they lost this case it would have presented a precedent on the other side. So we can look at it now, having won the case. If they had lost the case we would be looking at it in a very different way. It's always a risk. Survival has supported lots of local court actions in other countries, places like Brazil for instance, where indigenous people are going to court to try to get their land back and some of these are successful and some of them are not. Some of them we do not publicize very widely, or even at all. Sometimes we do not talk about how we are helping these peoples taking their issues to courts. So, the real criteria are that the peoples themselves have to be strongly behind it with determination and we have to have some sense that there is at least a chance of winning it. There are other secondary advantages. The Botswana case is a good example because we did not expect this campaign, this court case to really influence public opinion in Botswana. We were told at the beginning of our campaign that we had no chance of influencing public opinion in Botswana. There is very little orthodox media. There is a weekly and a Sunday independent newspaper and there is a daily government controlled newspaper. The government controls the television. When we started, there was no Botswana television. To our surprise, over the years we found that the Botswana media did actually move quite a long way to be on the Bushmen's side. So, the initial assumption (that the Bushmen did not know what was good for them and that the best thing for them would be to leave their lands and start living outside like other peoples from Botswana) changed over the years to the point where there was a recognition of the part of the media and then of the population that if the Bushmen didn't want to do that, they had the right not to. So the whole system has to go hand in hand with a shift in public opinion. A very good example is slavery abolition where public opinion had to be shifted from being in favour of slavery. Slavery at the time was viewed to be not only beneficial for the British Empire but also to the slaves, since it was considered to take them out of their 'pagan', 'savage' existence and give them the benefits of English 'civilization'. So, in a similar way, in Botswana in 2002, when evictions happened, the general perception of the public was that this was good for the Bushmen. So that had to be shifted in the same way as the court had to look at these things and try to arrive at a position that was fair to Bushmen. B. Barreiro: What about the difference of bringing a case into the national and international level, for instance, through the quasi-judicial system of some organs of United Nations, or before regional international human rights courts? S. Corry: Again it depends on the case. Survival as a movement and as an organization knows that in cases where there is no respect for rule of law or in cases of warfare -whether it is declared or not -there is very little point in trying to do anything within the judicial system and there might be very little point in trying to move national public opinion. There was no point during the Guatemalan Civil War to try to influence the Guatemalan media, for example. One could try to influence the international media. No country exists in isolation. Countries have allies and it's possible to think strategically about how to put pressure on a country through the public opinion of its allies, or its neighbours. But there is probably a feature of this work which is quite common which is that national views often don't tend to see the relevance of international work. This applies to national actors like national NGO's, sometimes the national press. Actually it is quite interesting that the indigenous peoples themselves -at least some individuals -if you show them how the international system works (both in terms of media and in terms of notions of human rights), they can have a much more sophisticated approach to the international work than some of the local NGO's. If people have been oppressed for five hundred years in a given country they can begin to think that the entire country is against them. 
